10
11

12

13
14
15
16
17
18
19
20
21
22

23

24

Page 1

DEPARTMENT OF NATURAL RESOURCES AND ENVI RONMENTAL CONTROL

ENVI RONMENTAL APPEALS BOARD

In re: Delaware ) EAB Appeal 2021-07
Communi ty Benefits )
Agreenment Coal ition )

Virtual Public Hearing

Dial-In Number: 1-408-418-9388
Event Nunber: 2335 771 9802
Tuesday, April 12, 2022

9:00 a.m

The Environnental Appeals Board
Dean Hol den, Chairman
Frances Ri ddl e
M chael A. Horsey
Robert Ml rooney

VERI TEXT NATI ONAL COURT REPORTI NG COVPANY
M D- ATLANTI C REG ON
300 Del aware Avenue, Suite 815
W | m ngt on, DE 19801
302-571- 0510

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




11
12
13
14
15
16
17
18
19
20
21
22

23
24

APPEARANCES:

Page 2

(ALL ATTENDEES APPEARI NG REMOTELY)

DEVERA B. SCOTT, ESQ
JAMES A L. TWEEDI E, ESQ
State of Del aware Departnent of
Justice
391 Lukens Drive
New Castl e, Delaware 19720
(302) 257-3218
Dever a. Scott @el awar e. gov
Janmeson. Tweedi e@el awar e. gov
For the State of Del aware
Departnent of Natural Resources and
Envi ronnment al Contr ol

KEVI N MALONEY, ESQ
St ate of Del aware Departnent of
Justice
Carvel State O fice Building
820 North French Street
W | m ngton, Del aware 19801
(302) 577-8400
kevi n. mal oney @t at e. de. us
For the Environnental Appeals Board

W LLI AM BURTON, ESQ
Bar nes & Thor nburg
1000 North West Street
Sui te 1500
W | m ngton, Del aware 19801- 1054
(302) 300-3451
W I Iliam Burton@t!|aw. com
For Dianond State Port Corporation

Veritext Lega Solutions

215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

Page 3

MR. HOLDEN: Good norning to everybody.
Thank you for your patience and tinme. The purpose of
today's Environnental Appeals Board hearing is for the
consideration of notions to dism ss an appeal nunber
2021-07. The notions filed by the Departnent of Natural
Resources and Environnental Control, which we'll refer to
as "DNREC," and the Di anmond State Port Corporation, which
we'll call "DSPC," challenge the appellants' standing and
ability to prosecute the appeal w thout I egal
representation.

The appellants tinely appeal ed the
secretary's order nunber 2021-CZ-0019, granting of
subaqueous | ands, permt nunmber SP-101/20 and DCMP
federal consistency certification for the Port of
W | m ngt on, Edgenpor number FC2020. 0043, which we'll also
call "the order."

Appel  ants contend the secretary's
deci sion was i nproper. Subsequently, DNREC filed a
notion to dismss requesting a summary board ruling in
its favor. Appellant Richardson has provided an ensail
response to the appellees' notion to disn ss.

"1l now introduce the board nmenbers and a
few other individuals. M nanme is Dean Hol den, and |I'm

t he board chairperson. O her board nenbers present today
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are Ms. Frances Riddle, M. M ke Horsey, and M. Robert
Mul rooney. The board's deputy attorney general is Kevin
Mal oney, and M. John Skadsberg is hel ping the board
today with adm nistrative and other duties. M. Carrie
Gold is online, our court reporter today. And as spoken
earlier, Ms. Devera Scott is representing DNREC.

Today's hearing is being held remptely via
t he Webex vi deoconferencing platform Wth that being
said, | ask that participating individuals nute your
m crophone unl ess you're actively speaking. |If you're
havi ng vi deoconferencing i ssues, as we have had sone this
nor ni ng, please try to nake that known using the chat
function or by calling M. Skadsberg or texting
M. Skadsberg at (302) 554-2105. Please also turn off
phone ring tones or set themto silent.

I mght offer to the public the chat
function and any verbal interaction today is intended for
the parties and so please | eave the chat open for those
uses.

W will conclude the hearing no |later than
4:30 p.m We may take a m dnorning break. W wll take
a lunch break if still in session, and possibly other
breaks if the hearing runs into the afternoon.

The board may deliberate at any tine and
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may do so in executive session as permtted by 7 Del aware
Code Section 6008A.

Noti ce of today's hearing was posted on
the State of Del aware Secretary of State's public neeting
cal endar and at the Richardson and Robbins Buil ding, 89
Kings Highway in Dover. |In addition, public notice of
this hearing was published in The News Journal and the
Del aware State News.

The board is a quasi-judicial body created
by the general assenbly to hear appeals of decisions of
the secretary. The manner in which the board fulfills
its duties, responsibilities, including conducting
hearings, is established and governed by the Del aware
Code, the board's regul ations, and case | aw.

The board is required to issue a witten
decision within 30 days of the conclusion of this matter.
Pursuant to 7 Del Code Section 6009A, any person or
persons aggri eved by a decision of the board nay appeal
to the superior court within 30 days of receipt of the
heari ng opi ni on.

As indicated earlier, DNREC and DSPC have
filed nmotions to dismss, and so we will nove into those.

I want to take a noment to offer sone

housekeepi ng and ot her neasures. |If Ms. Gold has
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gquestions, | want her to speak up and make sure we have a
clear transcript, a clear recording of this hearing. And
any ot her issues, you can use the chat function. There's
a "raise your hand" function in the chat. W wll keep
an eye on that, and we're going to proceed best can today
with the chall enges we've had this norning.

And so if there are any questions on the
housekeepi ng at this point.

MR. MALONEY: This is M. Ml oney again.
|"'msorry. | think I was responsible for a typo in the
chairman's introductory remarks. The statute actually
provi des that the opinion be issued within 90 days. |
believe | may have made a m stake and put 30 days in the
chairman's opening remarks so it's 90 days after the
board' s deci si on.

MR. HOLDEN: Thank you, M. Maloney. |
must have m sspoken if | did. You did wite 90, thank
you. But thank you for the clarification.

So with that, Ms. Scott?

MS. SCOTT: Thank you. Good norning,

Chair Hol den and nenbers of the board and M. Ml oney.

DNREC has presented this notion to dismss
in this matter. As you know, the appellants here include

an organi zation and five individuals. And we've filed
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this notion to dismss to raise the issues about counsel
representation in order to clarify the process, not
necessarily to exclude individuals fromthis hearing.

But Delaware law is clear with respect to the

organi zation, the Delaware Comunity Benefits Agreenent
Coalition. Delaware law is clear; organizations nust be
represented by counsel.

And to date, M. Richardson, who | believe
is not a Delaware | awer, has been the primry
spokesperson for the organization and for the five
i ndi viduals, including hinself. So if the organization
is going to continue to be an appellant in this matter,
then the organi zati on nmust be represented by counsel.

Ot herw se, they nust be dismssed in this matter.

And with respect to the individuals,
again, Del aware | aw doesn't permt a person not |icensed
in the state of Delaware to practice law to represent
ot her parties. [Individuals nay represent thenselves, and
that's also reflected in the EAB regul ati ons, which
provi de that appellants nust appear personally or
represented by counsel. Again, M. Richardson has been
t he spokesperson for all the parties to date. W don't
object to M. Richardson representing hinself, but he

cannot represent the organization or any other
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i ndi vi dual s.

And the sane with the individuals: |If
those individuals want to participate w thout counsel,
then they nust do so on their own behalf. And
participating nmeans full participation, participating in
correspondence, all of the requirenments that are, you
know, required by the regulations in ternms of providing
lists of exhibits and wi tnesses, participate in filing
briefs, and participating in argument. There can't be a
spokesperson for the individuals either.

So DNREC sinply respectfully requests that
the board dism ss the organi zational appellant as an
unrepresented entity and either order that the individual
participants participate on their own behalf, fully
participate, or dism ss themfromthe appeal. Thank you.
That's all | have.

MR. HOLDEN: Thank you, Ms. Scott.

M. Burton, do you have any foll ow up?

MR. BURTON: Thank you, M. Hol den.

Again, WIlliam Burton of Barnes &
Thornburg on behal f of Diamond State Port Corporation.

Just to start with, DCSPC officially joins
DNREC s notion to dism ss DCBAC s appeal for the reasons

stated in DNREC s papers to the extent not previously
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already done. | think I join Ms. Scott in her argunments
this nmorning. | do want to note that, in DCBAC s appeal,
the individual appellants are only referenced and
defined, there's no standing that's shown for each

i ndi vi dual appellant in that subm ssion.

And so, you know, should the board be
inclined to nove forward with the individual appellants,
we woul d respectfully request that each of them be
required to submt a declaration setting forth the basis
for their standing before having a hearing on the matter,
al t hough we think that they have failed to establish the
standing in the appeal itself. That's all. Thank you.

MR. HOLDEN: Thank you, M. Burton.

The appel | ants?

MR. MALONEY: Chairman Hol den, |'m sorry.
Kevi n Mal oney agai n.

| just want to ask DNREC if they are
pl anni ng to address the standing el enent of their notion
to dism ss today, or whether they feel that's premature
or what their plans are with respect to that or their
t houghts are with respect to that.

M5. SCOTT: M. Maloney, this is Devera
Scott.

DNREC does intend to rai se standing as an
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issue. This first notion was intended to clarify who the
parties are. W thought that, because we didn't even
have the emmni| addresses of the individuals -- of nobst of
the individuals until recently, sort of sorting out who's
going to participate on their own behalf was the
threshold i ssue for us, and then we definitely will be
rai sing standing.

And as M. Burton indicated, you know, we
woul d be al so requesting that the individuals provide
some sort of affidavit establishing why they have
standing to bring this appeal. For us, we're just trying
to find out sort of the playing field and who are the
parties and how we're going to communi cate with each
ot her first.

MR. MALONEY: Understood. Thank you for
that clarification.

MR. HOLDEN: |s there a response fromthe
appel I ant s?

MR. RICHARDSON: Yes. Yes. So a couple
of things: W -- and this is nme specifically, Jeffrey
Ri chardson speaki ng now, and the other individuals wll
speak as individuals and as nenbers of an organization,
which is our right to participate in a denocracy with

other entities and as conmunity citizens to work together
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towards community goals so we're going to exercise our
citizenship right in a denocracy to speak with, work
with, and coordinate with each other, and to represent
those interests that are shared by communities.

Now, whet her that neets the definition of

"organi zation,"” we are an organi zation and al so
i ndividuals. But for the issue of standing, there was
never an intent to address this and represent ourselves
as attorneys, which we are not, | amnot. That was never
the case. And so we will deal with this as a community
group, as individuals as well.

So the standing issue, | think, is to a
great extent -- | don't want to say superfluous --
m ni scul e and easy to take off the table through that as
we will speak as individuals and al so exert our right to
work in a coordinated fashion

We al so want to speak to the issue of
having to get an attorney. The fact that we were pressed
to get an attorney puts an inordi nate amount of pressure
on community organi zations. |It's unfair. W asked for
just an opportunity to speak wi th DNREC, agai n,
exercising our basic denocratic rights. DNREC says that

it encourages people to speak and to participate and

abide to all guidelines with the State for public
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participation, and we sinply exercise that right.

Now, when we did that, asking for a
nmeeting, then, essentially, things becane |egal
i medi ately. So this is significantly off-putting and
intimdating, and, also, it puts a burden on community
groups to have to get an attorney, maybe to spend
noney -- is something that should not happen.

And so, for the issue of standing,
certainly, we're citizens. W are nmenbers of the state
of Del aware, residents. So we're going to speak as
i ndi viduals, but we'll also exercise our right to
coordinate with each other. W are not |awers, or that
has never been stated so that's easy to take off the
table. So |I think the standing is going to be based
essentially on those elenents, and that's an easy answer,
and we can nove forward. But we still exercise our right
to coordinate and work with each other.

And we al so absolutely just do not agree

with the fact that community organization -- as for any
ot her organi zations -- have to get attorneys in order to
speak with the State. W would prefer -- and we have,

fromthe very beginning, asked to speak w th individuals
So we can address very inportant community issues

speaking with DNREC. Again, DNREC states that it is
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concerned with community participation, that it wants to
reach out to the community. This discourages that.

| mean, there's even been | anguage t hat
has been di sparaging, | nmean, calling us a "supposed”
organi zation. Wiy would that -- sonething |ike that cone
froma state organi zation speaking to comrunity
residents? OQur goal was sinply to engage residents to
make sure people know what's happening. Qur goal was to
hopeful ly achieve a coll aborative effort with the State
of Del aware around this very inportant project because of
the other issue involved, health and environnmental issues
that are very significant, and to engage in a
col l aborative effort. That was our goal.

So here we are, engaged in a | egal
dynam c, which, again, is not really fair to community
residents. W should not be forced to get attorneys. So
that's it essentially.

| can get on to sonme other -- nore
particulars here, but we also, as you stated in 5.7 of
t he regul ations, individuals can represent thensel ves
either with or without an attorney. We will represent
ourselves. W also do challenge the idea that we have to
get an attorney. W think that that should not happen

for any other group and/or individuals in the state of
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Del awar e when they have basic presence of the state that
they live in, that they have to get attorneys to address
basic issues related to their conmunity, safety, and
environmental health. So that's the initial response to
t hat .

So the standing issue is, to a great
extent, noot based upon that. And if that is the basis
for a decision to nove forward, then it seens |ike we can
nove forward.

MR. HAHN: Yeah. This is Sinmeon. This is
Si meon Hahn, and | would like to -- | would like to just
make a qui ck statenent regarding ny individual standing
as well. I'ma resident of North WI m ngton off of
Edgenmoor Road, Morris Road, very close to the port
expansi on area.

| have direct standing issues associ ated
with this project we could tal k about, but as part of
what Jeff said, | joined the Del aware Community Benefits
Agreenment Coalition about a year ago, and we have had
regul ar neetings with other nenbers of the public
di scussing this project. W've tried, as Jeffrey
indicated, to get a public neeting so we could discuss
sonme of these nore. This is a little unconfortable for

me, and kind of a |egal hearing type of way of
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conmuni cati ng, but, you know, we provided verbal
coments. We were allowed two m nutes apiece.

Three nmenmbers of the organi zation provided
witten coments. There was no response. This m ght be
more detail for the future, but, you know, we feel |ike
what was presented to the public to comment on was
i nconpl ete. We worked together on the appeal. W worked
together in preparing for this hearing. And, you know,
as Jeffrey said, we're individuals as part of a group
that are all individually inpacted and are working
col l aboratively in this process. Thank you.

MS. CHEESEMAN: | belong to the Edgenoor
Gar dens Nei ghborhood, which is directly --

MR. HOLDEN: |'msorry. Could you give us
your name?

MS. CHEESEMAN: -- inpacted by this port.

MR. HOLDEN: Could you give us your nane,

pl ease.

MS. CHEESEMAN: And | have been worki ng
with the coalition for approximately three years, but |I'm
still an individual, and |I still have concerns for ny

nei ghbor hood.
MR. HOLDEN: Wbuld you give us your nane,

pl ease.
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DR. NYAHUMA: Good norning. M nane is
Dr. Mijahid Nyahuna. |'ve been a | ong-term associate
with the residents here in Delaware. |I'mreally
concerned about the fact that this is supposed to be a
denocratic state, the first state of the country, or
signing of the Constitution, and here we are trying to
exerci se our denocratic rights in ternms of participation
in a public discussion about issues that inpact the
envi ronment of all Delawareans. So |I'm here to support
Del aware Community Benefits Agreenent, been a nmenber from
t he begi nning, and would |ike to make sure that our
voi ces are heard. Thank you.

THE COURT REPORTER: Can | just clarify
t hat was Ms. Cheeseman speaki ng between Sinmeon and the
doct or.

MR. HAHN: Correct.

THE COURT REPORTER: Thank you.

MR. HOLDEN: Thank you. All right.

Any other comments fromthe appell ants?

Any questions fromthe board right now?

Ms. Scott, a question for you: Is it
DNREC s stance on the issue of |egal representation that
t he appellants that are with us today, that DNREC

supports their consideration in noving this appeal
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forward, but they can't represent others or represent the
or gani zati on?

MS. SCOTT: That's correct. We do not
object to the individuals representing thensel ves.

MR. HOLDEN: Al right.

M. Richardson, did you have a coment
t here?

MR. RICHARDSON: | heard that. So the
thing I think we have to deal with is while we are not
going to be dealing -- we're still going to work and
coordinate with each other, and |I guess this is a |egal
definition of organization, official organization. |
don't know how you define "organization." Does that nean
two or three people com ng together to work together?
Does that nmean a registered -- specifically registered
or gani zati on?

The issue that | think we're trying to
deal with is right here, this issue of person. And the
statute itself, it includes individual groups or
i ndi vi dual corporations, all kinds of things -- the
definition of a person. So -- and, again, the testinony
is very, very inportant, and we're |ooking at the issue
of individuals, groups of individuals, corporations of

all kinds, that's the definition of a person. So for a
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person, it seens not to necessarily debate this issue,
but it seens |ike an organization could be a person as
wel | .

And so we're going to be noving forward as
i ndi vi dual s speaki ng, but just |ooking at sone of the
information that was used in previous hearings, the
definition of a person would not necessarily exclude it.
| " mjust nmaking that as a point of information for the
record. But we're going to speak as individuals who are
going to be continuing to work in a coordinated fashion,
one, because we don't want our rights to work with
other -- this is very fundanmental to America going back
to de Tocqueville as the statenments about Anerica. That
was sonet hing that faced everyone in the society --

THE COURT REPORTER: Going back to what?
|"m sorry. Going back to what?

MR. RI CHARDSON: De Tocqueville, Alexis de
Tocqueville, who visited America and was taken by the
i ndustry and the coordinating efforts of the Anericans.
This is, like, many, many years ago in the early part of
the country.

But the greater point is that this
definition of a person in statutes includes individuals,

groups of individuals, corporations, all kinds of things.
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So we're going to continue to exercise our right to
coordinate and work wi th each other.

And, again, we absolutely are against the
need to have an attorney just because we are an
organi zation. So what does this nmean for all comunity
organi zations in the state of Delaware? That they have
to get an attorney to be able to speak to the State.
That's a trenendous and unfair burden to put on
organi zations and conmunities so that's sonething that
we, again, just don't agree with, and we want to make
that clear for the record.

And we're going to speak and continue to
coordi nate as individuals, working, as M. Cheesenan
said, to address issues and concerns for our comrunity.
That is our right.

MR. HAHN: Yeah. This is Sinmeon. So |
had a question too. |If we were individuals, and we
wanted to work together as a group of individuals, would
that require an attorney? Because that would really put
i ndividuals at a significant advantage [sic] in being
able to appeal and then not be able to work together
wi thout hiring an attorney. So if a corporation has to
be represented by an attorney, we, as a group of

i ndi viduals, does that standard still apply? And if |
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was a specific individual, | understand | would not have
to hire an attorney.

MR. HOLDEN:. M. WMal oney, are you --

MR. HAHN: That would be my right.

MR. HOLDEN: M. Mal oney, are you raising
your hand?

MR. MALONEY: No. ["mjust, A thinking,
but, B, you know, I'mnot sure it's the appropriate role
for anyone to be answering |l egal questions from one of
the appellants or potential appellants.

MR. HOLDEN: | understand.

M. Horsey, do you have a question?

MR. HORSEY: Yeah. 1've got one question.
Maybe this is either to M. Mal oney or Ms. Scott or to
one of the appellants. The definition of standing, does
anybody m nd quoting that? | nean, because it appears

like the only thing they' re saying is because we |ive

there and -- because we live in Del aware and because
we're in group -- we're in a group, a civic organi zation
we' ve got standing. |Is that the legal definition of

standing in the state of Del aware, please?
MS5. SCOTT: This is Devera Scott, and I
wll pull up the statute, but | think we're tal king about

two different things, really.
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Standing is your ability to bring an
appeal to a board such as this, where the issue that we
raised is the unauthorized practice of law. So we're
not -- at this juncture, we think that discussing
standing is really premature, but | will give you the
citation from-- it says "Any person” -- this is -- |I'm
sorry. I'mciting fromTitle VII, Section 6008A, Appeals
to the Board. "Any person whose interest is
substantially affected by any action of the secretary nay
appeal to the Environnmental Appeals Board within 20 days
after receipt of the secretary's decision or publication
of the decision.” That's the statutory standard for
bringi ng an appeal to the board.

But our notion is really focused on the
unaut hori zed practice of law, and really trying to get
sone clarity into the process and to who we shoul d be
tal king to.

So, of course, as |'ve said, the
organi zation cannot, as it -- in its nanme cannot be
represented by these individuals, and these individuals
must participate before the board, speak to the board,
participate in this process on their own behal f. What
t hey do, you know, behind the scenes to talk to each

ot her and col |l aborate that way, we are not trying to
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interfere with those efforts. W're just tal king about
the participation, the official participation, speaking
to the board, conmmunicating with the board, arguing and
presenting | egal argunments and briefs and hearings such
as this before the board, that those individuals nust
represent thensel ves.

MR. HORSEY: Thank you, Ms. Scott.

MR. TWEEDI E: Janmeson Tweedi e.
apol ogi ze for adding in. | also represent DNREC. | just
wanted to chime in in response to your question.
Par agraphs 12 and 13 of our notion touch directly on the
guestion you asked, Board Menber Horsey, and speak to the
need for specific factual allegations, not just general
assertions of harmto the state or its environnment.

MR. MALONEY: This is M. Maloney in
response to M. Horsey's question, and in addition to
Ms. Scott's representations, there's a -- as | think nost
of you have sone experience with this board, and as you
probably know, there is a significant body of case | aw
whi ch di scusses the specifics and the details of the
st andi ng requirenent.

But what | want to make sure | understand
is that none of the parties expect today for the standing

i ssues to be resolved. The issue today, as | understand
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it now, as it's been narrowed down to this question of
unaut hori zed practice of law. So if that's not correct,
| woul d suggest that this is the tinme to speak up and set
me straight, if you will.

MR. BURTON: M. Maloney, this is WIIliam
Burton from Barnes & Thornburg. As | think |I said
earlier, | think standing was raised in the nmotion to
di sm ss because the individual appellants did not plead
facts sufficient to show that they had standing to bring
t he appeal w thout being represented by this coalition.
But to the extent the board is going to be inclined to
all ow themto nove forward as individual appellants, we
think that a subm ssion should be made show ng that they
do have individual standing to bring appeals so that, at
the hearing, we can further evaluate that issue. Thank
you.

MR. MALONEY: Understood. Thank you.

MR. HOLDEN: So, Ms. Scott, am
summarizing right that it's DNREC s position that you're
asking the board to dism ss the organi zation and to
confirmthat the individual appellants can only represent
t hensel ves?

M5. SCOTT: That's correct. As far as

standi ng, we're not waiving that argunent. At this
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juncture, however, having the clarity of who the
participants are, | think as | said, is a threshold

i ssue, and then we do intend to raise standing with the
i ndividuals. They still have that obligation to show
that they' re substantially affected by the decision of
the secretary.

But if we are successful in this notion,
then at |east we'll know who the players are, how we're
going to conmuni cate with each other so that if we file a
subsequent nmotion to dism ss on standing, then the
i ndi vidual s can respond directly, and we think that would
be the appropriate process, and in fairness, to give
those individuals the opportunity to submt their own
docunent ati on supporting why they have standing in this
matt er.

MR. MJULROONEY: | have a question for
Ms. Scott. So is it DNREC s contention that the Del aware
Community Benefits Agreement Coalition cannot be a party
to this appeal if they don't have | egal representation?

MS. SCOTT: That's correct.

MR. MJULROONEY: Okay.

MR. HOLDEN: So | have a question for the
parties, right, and a little bit of discussion because |

think that the | anguage is inportant, right? You know,
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there was sone di scussion over the public coment period
and the interaction and the desire to talk to DNREC as
they permt or consider a permt application, right?
And, today, this isn't the body that addresses those
items or those issues.

You know, today, | hear DNREC saying that,
you know, as has just been discussed, that you can
represent yourselves as a -- in a |egal proceeding, which
is what we are in today. And | think that the board
wor ks hard to provide that opportunity to persons, to
i ndi viduals, to corporations, to organizations, but we
also try to be very mindful to do that in conpliance with
the | aw.

Do the appel |l ants have direct argunent or
di scussi on around your belief that you can represent
someone or an organi zation or sonmeone else in a |egal
proceedi ng?

MR. RI CHARDSON: We're going to be
representing ourselves as citizens working together and
coordi nating together. That's certainly our right.

We're not, and never have we stated, that we are |egal --
or that we are | awers that are providing | ega
representation for Delaware Community Benefits Agreenent

Coalition. So that, I'll say, is a msinterpretation of
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what we have been doing. W are not |awyers.

And so, again, if standing is based upon
that, we will represent ourselves as individuals
coordi nating as conmunity menbers, again, our right,
whi ch has not been excluded fromthe statenments that [|'ve
hear d.

Al so, we remain open to the right to
engage, if we needed to, a |legal representati on because
that's just something that's been nm sstated over and over
again fully, and we have to get this or we can't even
participate so that's still something that we could do in
the future if we chose to do that. But for this
particul ar monment right now, April 12th, we're going to
be engaging as individuals. And so if standing is based
upon that, we can do that, and we will coordinate as is
our right to do.

And that has been stated, | think, by
Ms. Scott, | think, in reading the regulations that we're
able to do that so we will do that. What we do on our
own, as you've nentioned, is what we do. So we're here
as individuals, and we can, | think, get to a discussion
about standi ng because we think we have sone salient
points that are relevant to the issue of standing, and we

thi nk we neet those threshol ds.
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So, hopefully, that answers the question.
If not, | can do that again.

MR. HOLDEN: Thank you, M. Richardson.

Any ot her questions fromthe board?

MR. HAHN: This is Sineon. 1'd like to
al so enter -- at the issue of standing, we researched
Jeanette Swain, who's a nenber of the case with the
Coastal Zone Industrial Control Board, that precedent.
And, you know, it was stated there that that same process
is used for the Environnental Appeals Board, not strict
rul es of presenting evidence.

But in ternms of individual standing, all
of us are prepared to present information relative to our
i ndi vi dual standing and inpacts, especially based on
Swain. We've all been recreationally inpacted. W' ve
all experienced --

MR. HOLDEN: M. Hahn?

MR. HAHN: -- cunul ative inpacts.

MR. HOLDEN: M. Hahn, | appreciate the
comments. | would ask you to hold for a second.

MR. HAHN: Ckay.

MR. HOLDEN: | believe DNREC is saying if
t he i ndividual appellants survive the notion to dismss

and nove forward, that standing will be the next item on
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the table, right?

MR. HAHN:. Ckay.

MR. HOLDEN: And so | don't --

MR. HAHN: Well, yeah. Depending on the
ruling, that's what | was concerned -- because we would
like to get all of our evidence and positions on the
record.

MR. MALONEY: M. Hahn? Yeah. This is
Kevin Mal oney, the attorney for the board. | think I'm
on solid ground saying you have no concerns about being
di sm ssed for |ack of standing as a result of today's
proceeding. In other words, that's an issue that's going
to be addressed down the road just as Chairman Hol den
just nmentioned.

MR. HAHN: | understand that. Thank you.

MR. MALONEY: So you're going to have your
opportunity to present evidence that you believe supports
your-all's standing to --

MR. HAHN: | understand that. But it was
a specific nmotion -- discussion towards the DNREC noti on,
whi ch tal ked about the legal issue, then it also tal ked
about failure to provide standing based on ot her
criteria, so that was brought up. That's only reason |

brought it up as well. W do feel very confident that we
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have i ndividual standing.

MR. MALONEY: Ckay. Thank you for your
coment .

MR. HOLDEN: Questions fromthe board for
any of the parties?

MS. RIDDLE: Yes. Can | ask a question?

VR. HOLDEN: Ms. Riddle?

M5. RIDDLE: Yeah. This is Frances
Ri ddl e. Just a question of clarification. I'ma little
confused. |If the parties were to go forward, the
appel l ants as individuals, would they need to file a new
appeal, or will this appeal go forward? 1'mnot quite
sure how if they're individuals on appeal. O would it
have to be turned into five -- potentially five appeal s?

MR. MALONEY: This is Kevin Maloney. 1'd
be interested in hearing DNREC s response to that
questi on.

MS. SCOTT: That's a very good question.
So in this case, they have filed this notice of appeal.
| do think it would be appropriate for the individuals to
have an opportunity to file their own notices of appeal
and perhaps to sort of streamline -- you know, streamine
the process if they could be required as part of that

addi ti onal subm ssion to include those affidavits that
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M. Burton nentioned that sort of would clearly outline
their standing to bring this appeal, and not just, you
know, sort of these general assertions about harm but
their specific -- the specific harmto thenselves. So |
hope that answered the question.

MR. HOLDEN: Thank you, Ms. Scott.

Ms. Riddle, did that satisfy your
questi on?

MS. RIDDLE: Yes. | guess ny only other
concern would be are there issues of tineliness and would
t hey be waived given that we had to go through this step
in the process, hypothetically?

MR. HOLDEN: Ms. Scott, | wonder if we get
to the point of the appellants submtting affidavits and
clarifying their own issues around the appeal, would
t hose be filed as kind of addenduns? And | don't know
that nmy terns are right, right? But addenduns to the
initial appeal that preserves this process forward,
right, which is also leading us to a consolidated appeal
for the other appeals dealing with the secretary's order.

s DNREC confortable in that fashion? To
me, a new appeal is regulatorily conplicated and starts,
you know -- starts a clock over, which I don't think

benefits anybody in this situation.
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M5. SCOTT: Well, | think, Chair Hol den,
simlar to how a motion to dism ss would be addressed in
a trial court situation, if a party noved to dismss, the
court could require the party to file an anended
docunent. In court, it would be an anmended conpl ai nt,
but here, it could be an anmended statenment of appeal.
Again, that would include their specific standing so that
we could then nove to the next step, which would really
be challenging their standing if we think that that is
sonething that is appropriate for us as a next procedural
st ep.

So I"'mnot |looking to start -- |'m not
concerned so nmuch with the tinmeliness of the appeal. |
think you could treat it as an anmended notice of appeal,
and we are working on a scheduling order with the other
parties, which is another reason why we need to know who
on -- of these individuals participating so we can
include themin these discussions.

I think, right now, we are |ooking far
enough out for the hearing on the nerits that, you know,
having the parties here submt an anended notice of
appeal with their standing -- specific standing
statenents shoul dn't delay the process.

MR. MALONEY: Ms. Scott, Kevin Ml oney
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again. | think what Chairman Hol den m ght have been
asking, but what | definitely want to ask is, just
poi nt-blank, will DNREC make a comm tnment to not

chal | enge the appellants' tineliness of filing the appeal
if they file sonme type of declaration or anended noti ce,
anended st atenment of appeal ?

M5. SCOTT: | will state that DNREC w ||
not chall enge based on tineliness, but we are not waiving
our ability to challenge their standing.

MR. MALONEY: No. Absolutely understood.
Ckay. Thank you for that clarification.

MR. HOLDEN: All right. Thank you both.

For the board, any other questions?

Kevin, do we have a need for any other
opposing or other fromthe parties, or are we in a
position where the board may consi der sone deli beration?

MR. MALONEY: | think that we're ready to
go unless the parties feel strongly that they have
addi tional information to submt.

MR. RI CHARDSON: Yeah. Basically that --
so |'ve heard the word "anended"” being used. |'ve heard
the word "tineliness" being used so -- yeah. You know,
we did spend a lot of tinme invested already. W can talk

about that | ater.
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But | think for right now, the parties
agree, and we agree with the information that has been
subm tted as individuals so that information stil
stands. So we can go around the roomright now and save
some time. Everybody's going to say, W agree with what
was submtted as individuals and that -- maybe that w ||
take care of that, and that addresses the issue of us
agreeing with the current statenent, and then we can
begin to nove on as individuals. And maybe we don't have
to submt anything again, but this information we al
agree with, which we did, and we accept that. W make a
statenment today, we go around to each individual saying
that we agree with the information that's been subm tted,
and then we nove forward.

MR. HOLDEN: M. Richardson, | think, and
"' mgoing to speak for nyself, but |I'mgoing to ask
anyone on the board that disagrees, | don't know that
that benefits our ability to address what -- the question
in front of us today, which is the notion to dism ss the
organi zati on or address anyone trying to practice |aw on
t he behal f of another, right?

And so | think what has been tal ked about
and a potential narrative noving forward to address

that -- you know, affidavits that address standi ng, which
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is a very common practice, providing all the parties tinme
then to review those and make a consideration for their
determ nation of standing, right? So we have sone
contenplation tinme that's al so going to be needed.

But | ask the board, any of the board
menbers interested in said narrative now?

M. Horsey? | can't hear you

MR. HORSEY: | think what you're asking,
and | don't disagree, is that I would like to make a
notion we go into executive session to discuss this and
deliberate. |Is that not the time now?

MR. HOLDEN: All right. W have a notion
|s there a second?

MR. MJULROONEY: Second.

MR. RICHARDSON: | also -- |I'mthinking
about it. Can you let us know, either when you cone back
or sonething, who-all is -- who is here fromthe board?
We know who we are, but -- because it's hard sonmetines

for us to see maybe everybody, but to know who --

MR. HOLDEN: | under st and.
MR. RICHARDSON: -- I'mtalking to.
MR. HOLDEN: | understand, M. Richardson,

and | called them out by nane, but that doesn't

necessarily tie a name to the face. And so ny nane is
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Dean Hol den.

MR. RI CHARDSON: Ckay.

MR. HOLDEN: Ms. Riddle is with us. She's
got her hand up. Thank you

MR. RI CHARDSON: Okay. Yes.

MR. HOLDEN:. M. Milrooney. Thank you,
sir. And M. Horsey.

MR. RI CHARDSON: Okay. Geat. Sorry.

Al right.

MR. HOLDEN: That's okay. Any discussion
fromthe board on the notion?

M. Burton?

MR. BURTON: Thank you, M. Hol den. I
just wanted to quickly address -- | think Ms. Riddle
raised an inportant issue here in that the base of the
Del aware Conmunity Benefits Coalition's appeal is on
behal f of that coalition, and not really on these
i ndi vi dual appellants. They're only referenced as a
list. They're not referenced anywhere else in the
appeal. This appeal seens to be entirely on behal f of
the coalition so | think that if the board finds that the
coalition is required to have counsel as an organization
under Del aware | aw, that they should dism ss this appeal

inits entirety.
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| don't think that there's enough in this
appeal that says that it was filed on behalf of these
individuals. And I think Ms. Riddle's questions go
directly to that point and to that issue. Thank you.

MR. RI CHARDSON: Who was speaki ng? Who
was that that just spoke? Again, just want to..

MR. BURTON: W/ liam Burton from Barnes &

Thor nbur g.

3

RI CHARDSON: And you're representing?

3

BURTON: Di anond State Port
Cor por ati on.

MR. RI CHARDSON: Okay. So Di anond State
Port Corporation, okay. Geat. Thank you so mnuch.

MR. HOLDEN: So we have a notion and a
second. 1'Il ask for raised hands for in favor of the
noti on.

(Al'l board nmenbers raise hands.)

MR. HOLDEN: And any raised hands in
opposition of the notion?

(No board nenbers rai se hands.)

MR. HOLDEN: All right. So for the
parties, the board is going to transfer to a different
vi deo conference Webex |link for an executive session.

For the board nenmbers, M. Skadsberg sent
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an updated |link out just as the hearing started so | ook
for that recent email, and you can use that to get in.
We'll take a little bit of tine.

For the parties, |I provided, and I'll tel
you the cell phone nunber again that you can send in
contact information, whether it's an email or a phone
number, we will notify you about five m nutes before
we' re com ng out of executive session. | suspect this is
going to be maybe 20 or 30 m nutes, would be ny guess,
but | don't control that. But we will notify you either
via email or text nessage, right? M. Skadsberg wll
send an email to all the parties. But if you've got
anot her notification nmethod, please get that information
to him And with that, we're going to depart for
executive session.

M . Horsey?

MR. HORSEY: Hey, Dean, as nuch trouble as
everybody had getting in -- this is a question for DNREC
Does it hurt for themto just stay |ogged in and we junp
out ?

MR. HOLDEN: That's a great idea. They
can stay right here. They can keep the connection open.
There's no need to close it. That works just fine.

MR. RI CHARDSON: Thank you very much. We
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appreci ate that.

MR. HOLDEN: Thank you, M ke.

MR. HORSEY: Thank you. Board nenbers,
"Il see you nomentarily.

(Brief recess.)

MR. HOLDEN: |Is there a notion fromthe
board? M. Horsey?

MR. HORSEY: | nobve, nunber one, to grant
DNREC s notion to disnmiss, in part, dism ssing the
Del aware Community Benefits Agreenment Coalition for |ack
of counsel. And, nunber two, to allow -- individual
appel l ants nay proceed contingent upon presenting
i ndi vidual affidavits or declarations ainmed at
establ i shing standing and i ndividual anmended statenents
of appeal within 30 days.

MR. HOLDEN: Thank you, M. Horsey.

Is there a second?

MR. MULROONEY: Second.

MR. HOLDEN: From the board, is there any
di scussi on on the notion?

Okay. M. Riddle, do you vote in favor or
opposed?

M5. RIDDLE: In favor.

MR. HOLDEN: M. Horsey, your notion, in
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favor?

MR. HORSEY: |In favor, yes.

MR. HOLDEN: M. Milrooney?

MR. MULROONEY: In favor.

MR. HOLDEN: And I vote in favor so that's
a unani nous nmotion. The board will issue an order on

t hi s individual hearing.
I thank you all for the time. |'msorry
about the IT challenges we had this norning. Thank you

for staying with us, and |I hope you have a great

af t ernoon.

MR. RI CHARDSON: Hel | 0?

MS. SCOTT: Thank you.

MR. RI CHARDSON: Hell o? Before you -- are
you -- is that -- |I'm not understanding. Are you saying

that you're going to end the neeting right now? 1|s that
what you're -- and then based upon that --

MR. HOLDEN: Yeah. M. Richardson, so
that's effectively the end of today's neeting, right?
And so the notion offers some direction; the order w ||
of fer some direction, as the discussion around this
overall hearing has also offered sone direction for you
nmovi ng forward.

MR. RI CHARDSON: Do we get to respond to
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that in any way, shape, or forn? O is that, like --
because we'd like to make a statenment, you know. So we
got that. We'Il have to respond to that, giving

sonet hing --

MR. HOLDEN: You can provide a witten
statement. This forumis -- this neeting here is
concl uded, and so M. Skadsberg at DNREC wi || be your
contact as well as the rest of the parties.

MR. RI CHARDSON: So are you saying that
you net -- so you put us on pause -- | just want to
understand here. You put us on pause; you nmade a
decision. W don't get to comment or even ask questions
on the decision. That's the decision, and you're going
to send it to us, and that's the end of the neeting, and
that's how this works? 1Is that what you' re suggesting?
O, I"'mjust trying to understand.

MR. HOLDEN: M. Richardson, the board
hearing is over. The notion that was made will be
followed up with an order. There's not another
opportunity for discussion in this. W!'re going to close
the meeting out. You can continue to correspond with the
adm n and the parties on this matter, and you nost
certainly are welcone to nake a statenent in any way you

wi sh but this --
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MR. Rl CHARDSON: Okay. (Good.

MR. HOLDEN. -- hearing is not the place
to do that.

MR. Rl CHARDSON: We appreciate the
clarity. W'Ill do that.

THE COURT REPORTER: Are we off the
record?

MR. HOLDEN: Yeah. Yeah. The hearing
here is finished out.

(The hearing concluded at 11:18 a.m)
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CERTI FI CATE

| do hereby certify that the foregoi ng hearing was
taken before nme, pursuant to notice, at the tinme and
pl ace i ndicated; that the statenents of participants were
correctly recorded in machi ne shorthand by nme and
thereafter transcri bed under ny supervision with
conput er-aided transcription; that the transcript is a
true record of the statenents made by the participants;
and that | am neither of counsel nor kin to any party in

said action, nor interested in the outcone thereof.

W TNESS ny hand and official seal this 18th day of

April A.D. 2022.

Not ary Public
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